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Foreword

Nearly a decade ago, the World Bank together with the African Legal Support Facility and
the Africa Union launched the African Mining Legislation Atlas (AMLA). The core mission of
the project was to curate critical legislative knowledge that will contribute to strengthening
the ability of African countries to maximize the benefits of mineral development. This mission
continues to be vital. Africa cannot attract quality investments for the mining sector without
the right legal framework and adequate, stable governance, with a shared value ethos that is
transparent and climate responsive.

AMLA has developed useful knowledge instruments designed to bridge information gaps and
build the capacity of African governments and mining professionals on critical legislative and
policy issues. This includes the flagship AMLA Platform and the AMLA Guiding Template.
The AMLA Platform is a free online one-stop interactive database with mining legislation of
all the African countries. The Guiding Template is a mining legislation drafting and reference
tool, which provides a good practical foundation on mining legislation supported by sample
drafting language.

The Guiding Template covers several topics including the various elements of fiscal regimes.
It provides examples of how fiscal terms can be incorporated into mining legislation to enable
governments to implement and administer a standardized and balanced fiscal regime across
the mining sector. Amongst the various fiscal terms covered, the Guiding Template provides
options for enacting legislative provisions to implement state equity participation require-
ments as part of a fiscal regime. State equity participation in mining companies is one way



through which States can boost fiscal revenue from mining operations (through receipt of
dividends and capital gains). State equity participation also has non-fiscal benefits which
include skills and technology transfer, improved oversight over companies and enhanced
decision-making role over strategic resources. While state equity participation may yield
these benefits for African countries, if the relevant policies and corporate structures are not
well designed, these benefits may not be realized. Where state equity participation is not
properly balanced with other fiscal tools, it may have the reverse effect and make countries
unattractive for investment.

Building on the Guiding Template, this toolkit addresses some of the challenges faced by
African countries in designing and implementing policy and legislation to implement state
equity participation. It is intended to provide practical tools and contractual approaches that
may be used to ensure that countries derive sustainable benefits from mining operations in
which the state is involved as shareholders.

Consistent with the partnership approach that runs through the AMLA project, the Toolkit
has been developed in collaboration with the Extractives Global Programmatic Support
(EGPS) Multi-Donor Trust Fund, the African Legal Support Facility (ALSF), the International
Senior Lawyers Project (ISLP) and ENS Africa under the joint management oversight of the
World Bank Group’s Legal Vice Presidency Unit and the Extractives Global Practice.

We would like to sincerely thank the authors and peer reviewers (who contributed valuable
time and expertise, on a pro bono basis) for their commitment to the development of this
Toolkit. The process of creating this toolkit benefited enormously from their experience,
dedication, tenacity, and healthy debate.

Demetvios Papathonasion S ;,@/

Demetrios Papathanasiou J. Clifford Frazier

Global Director Interim Senior Vice President and
Energy and Extractives Global Practice Group General Counsel
Infrastructure Vice Presidency Legal Vice Presidency
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Glossary

Glossary W

In this Toolkit, the following words and expressions shall have

the following meanings:

ALSF: the African Legal Support Facility, an inter-
national organization dedicated to providing legal
advice and technical assistance to African countries
and developing innovative tools for capacity building
and knowledge management.

AMLA: the African Mining Legislative Atlas, a legis-
lation-gathering organization; a dissemination and
capacity-building initiative of the WBG and the ALSF.

AMV: the Africa Mining Vision, a policy framework
created by the African Union in 2009 to ensure that
Africa uses its mineral resources strategically for
broad-based, inclusive development.

Bilateral Investment Treaty (BIT): An agreement
made between two countries that contains reci-
procal undertakings for the promotion and protec-
tion of private investments made by nationals of the
signatories in each other’s territory.

Board of Directors” (or “Board”): The governing
body of an incorporated company. lts members (the
directors) are normally elected by the shareholders
of the company (generally at an annual general

meeting). Subject to certain matters reserved by law
for shareholders, the Board has the ultimate deci-
sion-making authority

Carried Interest: an equity interest granted to the
State in the mining project company, where such
ownership interest is paid for from the future divi-
dends or profit distributions that would have been
distributed to that ownership interest. The amount
due accrues interest. In effect (but not in form), this
type of equity is akin to a loan extended by the
project company to pay the State’s equity purchase
and ongoing participation costs.

Double Taxation Treaty: an agreement (usually
bilateral) between countries which is intended to
prevent taxpayers from being taxed on the same
amount of profit or gains in each country. A Double
Taxation Treaty often includes reducing the rate of
Withholding Taxes that would otherwise be due in
respect of payments made by a person in one of the
countries to a person resident in the other country,
so long as the requirements of the Double Taxation
Treaty are met.
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Drag-Along: allows a majority shareholder to
require that a minority shareholder participate in
a sale to a third party. The idea is that a majority
shareholder may not be able to recognize the full
value of its holdings unless it can sell the entire
company to a third party by dragging along minority
shareholders. Drag-Along rights generally provide
that the minority shareholder receive the same deal
terms as the majority shareholder.

Equity: Shares in a mining company.

ESG: Environmental, social, and governance (ESG)
considerations that are non-financial in nature and
guide company decision-making.

Fiscal Regime: The set of policy tools that deter-
mine how the revenues from mining projects are
shared between the State and other mining project
participants.

Free Carried Interest (FCI)/Free Equity: the State
receives an equity interest in the mining project
company at no cost to itself. Such interest does not
oblige the State to participate in the paying of any
costs associated with the mining project, but it does
entitle the state to a share of distributed dividends.

Fully paid: Paid for at value, with no further money
due from the State.

GST: A goods and services tax, a consumption tax
applies to the sale of goods or services, and often
treated as synonymous with a value added tax.

Guiding Template: The Guiding Template is AMLA's
flagship knowledge product which outlines a menu
of legislative solutions to assist countries prepare or
revise their mining laws. It can be found on the AMLA
website at https:/a-mla.org/en/guidingtemplate

10

Hybrid Interest: A State’s equity interest in a
company that is made up of a compulsory percen-
tage by law, and an optional additional percentage.

Mine: When used as a noun, refers to a mine located
in the mining area; when used as a verb, means any
operation or activity with the purpose of developing
and producing any mineral from the earth, from
the sea, and/or mine tailings. “Mining” shall have a
corresponding meaning.

Net Profit Interest: A share of the “net profits” of
the production from a mining lease.

Nonrenewable Mineral Resource: Mineral
resources that cannot be readily replaced by natural
means at a pace quickly enough to keep up with

consumption.

OECD: the Organization for Economic Co-operation
and Development.

Officer: A person authorized by the Board of
Directors to manage the business and operations of
a mining company.

Preemption Rights or Pre-emptive Rights: The
right of the State to acquire assets or equity before
the mining company tries to sell it to a third party
unless such rights are specifically not applied.

Resource Rent Tax: The tax designed to capture
part of the extra profits generated by a mining
project company.

Right of First Option (ROFO): The right of the
State to bid on or make an offer to purchase assets
before the owner tries to sell it to a third party;
when a party that owns an item of property or a
right agrees with the state or another counterparty
that it will not sell the property or right without first



giving the counterparty an opportunity to submit
the first offer to purchase the property or right.
Right of First Offer is generally a moderate form
of counterparty right and is distinguished from the
stronger Right of First Refusal.

Right of First Refusal (ROFR): The contractual
right of the State to enter into a transaction for
the purchase of equity in the mining company in
response to an offer to purchase or intent to issue
additional equity to a third party or to existing share-
holders of the company.

Royalties: A payment on the production or sale of
mineral production, either in the form of a set unit-
based rate, or as a percentage of sales revenues..

SOE: state-owned enterprises; a company that is
wholly or partially owned by the State

State Equity Participation: The State’s ownership
of shares in a mining company or project.

Surface Rentals: Payment for surface use related
to mining.

Tag-along: provisions are commonly used to
protect minority shareholders, by giving them the
right to require a shareholder selling its shares to a
third party to also acquire the minority shareholders’
shares—the minority shareholders are able to “tag
along” with the selling shareholder.

1

Glossary W

Toolkit: Refers to this toolkit, which was developed
by the WBG and the ALSF to assist African States
with regard to the tools required to implement
mining laws and achieve policy objectives pertaining
to state equity participation.

VAT: A value-added tax imposed whenever value is
added to a good or service, and often treated as
synonymous with a goods and services tax.

WBG: The World Bank Group; WBG is made up
of the following entities: the International Bank
Reconstruction and Development (IBRD);
the International Development Association (IDA);
the International Finance Corporation (IFC); the
Multilateral Investment Guarantee Agency (MIGA);
and the International Centre for the Settlement of
Investment Disputes.

for

Windfall Tax: A tax levied by States on mining
companies when economic conditions allow the
mining venture to experience above-average profits.
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Introduction

“The principal philosophical question is whether African
mineral-producing states should have a policy of
compulsory state equity participation in all (or at least

all significant) mining projects.”
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