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“COUNCIL OF MINISTRRS REGULATIONS No. 121/1993

COUNCIL OF MINISTERS REGULATIONS TO REGULATE

“'I)‘HE TRANSFER OF TECHNOLOGY

These Regulations' are issued by the Council of Ministers
pursuant to Article 4(2) of the Dcfinition of Powcrs and Duties
of the Prime Minister and Council of Ministcrs Proclamation
No. 2/1991 and Article 23(4) of the Encouragement, Expansion
and Coordination of Investmunt Proclamation No. 15/1992.

PART ] ‘
GENERAL

1. Short Title
These Regulations may be cited as the “Transfer of

Technology Council of Minisiers  Regulations No.,
121/1993".

2. Dcfinitions
For the purpose of these Regulations, the following con-
ccp!s' and words, shall have thg meaning provided here
under:-

1. “agrecment” means technology transfer agrecinent;

2. “paity™ meons a person participating in a technology
transfer agreement either as supplying party or as
receiving party;
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3. “person™ means natural or juridical person;

4. ‘“receiving party” or “recipient” means the party
which acquires technology through license, purchase

or other lawful means;

5. ‘supplying party” or ‘“‘supplier” means the party
which supplies technology through sale, licencing,

assignment or other l-wf_ul means;

6. ‘“transler of technology' means the transfer of sys-
tematic knowlcdgeg for the manufacture of a product,
for the applicalion or improvemenmt of a ’pmcaa or
for the rendering "i’f 8 sefvice, including management
and marketing technologies, but  shall not extend to
transsctions invol%'\'if\g the mere sale or lease of

goods;

7. “industrial property” means a legally enfonﬂble
right such es patents, trademarks, industrial designs
ond other industrial property rights granted by vi:.tue
of Ethiopicn law or treaty 1o which Ethiopia is a
party. ‘ R

8. “Office” means ths Inveitwent Office of Ethiopis;

9. forcign owned enterprise” means lll.ly form of busi-
ness organization f..s:ablished or oxisting under the
laws of Ethiopia, the majarity share capital of which
is owned by nou-Ethiopisns.

3. Scope of Applicarion
1. These Regulations shall apply to transfer of techno-
logy agreements Lotween) i

a) Datural peuom st lemst one of which is resident,
domiciled in or is Hational of Ethiopia;

,b) a domestic ptivﬁe or public enterprise and a
foreign enterprise; -

¢), a foreign ow&.d‘anlé‘l'priae and a domestic private
or public enterprise; /

(&)

The provisions' of these ‘Regulations shall, subject to
detailed disectives of the Office, also be spplicable to
transfer of technology ugreements entered into bet-
ween » parent mplnjlhudnndml'ntmh or
subsidiary in Elhiopia. i
4. Applicable Law .

Without prejudice to Article 5 of these chuinu:nn& the

validity, performance and interpretation of | nsfer of
« technology agreements shall be governed in neeol!dlnee with

the laws of Ethiopia.
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(5]

6.

Py Y

Dispute Settlement

Lo - .
Parties may agree to settle disputes arising in convection

with technology transfer agrcement by dircet negotintions
or in accordance with rules and procedures of concilin-

tion and arbitration.

Form and Languuge of Agreements

1. A technology transfer agreememt shall be  pude in
wriling.

2. The language of the agreement shall be Engiish.

. PART 1l

CHOICE OF TECHNOLOGY AND ADVISORY SERVICE

?

. Choice of Technology

1. The choice of technology or of specific techilugieal

services shall bz made by the receiving party.
4

1o

I\'olwithslanding: the provisions of su-articie (1) of
this Article, the .cboicc of technology shall by wade
by giving due consideration to the nced, suitahility
and non-obsolwéeneq of the techuology. In purticular,

attention sha!l be given whether the technofogy:

aj contributes to the prometion of the Tnuntry’s
ceonomiic policy and development sivun giss;

" b) answers immediate needs, taking into  oceeuas

the gap between the ‘requirements of invesinient

and nntionnl technological capability, or '

¢) contributes to the developinent of wational teh-

nical or scientific knowhow.

5

8. Advisory Service

The Qffice shall upon request, advise the recciving pevty
on the choice of technology. aseist in the negotintions,
and the provision of infermation on allernative »omves of

technology and other relaled matters. |

PART 111

EVALUATION, APPROVAL AND REGISTRATION OF
TRANSFER OF TECHNOLOGY AGREEMENT

9. Grounds [or Evaluation

Taking inte account the faet that details  of cvnluation
criteria vary depending on the type and  nuture of the
technology under cobsideration, the office will evaludte
technology transfer ggreemc;m in cooperation with voneer-
ned offices and on the basis of the fotlowing provicions

mnd other relevant lawa.

18. Descripiion and Itemization of Technology

1/ 'The agreement shall, to the extent practicabl., van-
tain detailed description of the technulogy 1l re
correct and complete for the purpose of the agcee-
ment. In particular:
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ta

a} the technological content and the pringipal fea-
tures of the technology being acquired; the anti-
cipated production to be oequired and the quality
and specifjeation of products must be defined in

b)) particulars of the 1echnien]l  assistance  and the
service to be rendered ‘lny the supplier and the
‘manner in which the technology and the techui-
val services should be provided must be clearly

identificd,

¢} the relevant techmical docunients nrndr other data
required from’ the.supplier to use the technology
should bLe specified.

Where the agreement. cofsists of different  clements,
it shall specify cach of the elemenls :involved and
their values. '

11. Ownership and Ialzrhx) of Industrial Proper!; %tgklﬁ
and Third Party Chsims

1.

|

the supplier chai‘l eusurc that it is the owner of

industrial property nghls transferred or is othermse

. entitled to lransfer

the supplier shall gunnmce for the duration of the
contract that. to the best of its knowledge, third
parties shall have no right in the industrial property
right which would ‘prevent or limit its exploitation
by the receiving party, k

the egreement shall exprussly state that the supplier

shall be liable for the infringement of dindusirial

property rights'of third parties. !

12. Suitabilisy for Use
The supplier shall guarantec that the technology, if wsed
in accordnnce with his specific instructions given pursu-
ant to the sgreement, is stitable for monufacturing of

goods or rendering of serviees as agreed ~upon hy the

parties and stipulated in the agrecment,

13. Cén/idcncialixy

1.

When there is an obligation of eonfidence thal rest.
ricts free usc or disclosure of technology in or eman-
ating from the agreement, the duty of abligation shall

terminate if:

a) the technological infermation has become port
of the publicé domain independently of the’
xe;:ipienl; or T

b) the u-cipitnl was in possession of the technolegi-
cal information independently of the suppliera
at the time of acguisitiony

The restrietion of usc of technology shall also be
terminsted where the agreement is expired.
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.

1t

17.

8.

Performance Guarantee

The ogreement shall provide thal the supplier has uuder-
taken to puaruntee, that the technology to be trans-
ferred and the scrvices 1o he provided will be eomprehen-
sive and sufficient for attaining the desired result, Tho
agreement shall where appropriste specify  the  teehniocal
porameters and includes details of the manner of dcter-
mining whether the performance has been met and the

conscquence of f{ailurc 10 meet that performance.
) '

Technical Services
The partice shall, where appropriate, previde in their
agreement specifie details on the technieal serviees to be

i
provided in connection with the agrecment.

Training of Persunnel

1. the agrcement shall provide that, upon request of tho
recipient, the supplier will provide adequatc training
in handling. operating, mastering and/or ussimilating
the technology transferred for the recipient’s person-

nel designated by him. '

3

In such a case, the qualifications of the personact 1o
be trained. the ficlds of tmining, the methwd, dura-
tion and place of training, timetable for cerrying out
the training programme. and other relevant doiails

should be worked out.

Provision of Accessories,‘ Componcents and Spare Furis

1. Where the supplying party is thc major or sole sup-
plier, he shall furnisb the recipient for the period
specified in lhe'l;grecmonl. with accessories, spare
parts and colpooents that are mecessary for using

the technology to be transferred.

w

In such’ cases the ogreement shall provide 1hat the
prices of the said articles should not be  higher than

the current internalional price leads.

Quality Standards

Jn cases where the agreement  includes  the use of thoe
supplier’s trademarks, trade names or similar identificnti-
on of good will. the agreement  shall  provide with the

duiies of the parties to observe the agreed quality levels.

I'se of Local Resources and Locol Personnel

I, The agreement shall. 160 the extent veasonoble.  pro-
vide with the use of adequeutcly trained or otherwise
<uitshle loral personnel 10 be designated and subse-
quently made available by the recipient dncludiug
manngerinl personuel as well aa for training  of auit-
ahly s<killed loeal }wrsomlcl.
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2.

Where applicnble, there sholl be a proviqion on the
use of locally available pwmriais, technology, techni.
cal skills, ot'msultanc‘y m;d engineering services and
othier resources to be indicated and subsequently
made available by the recipient. '

20, Payment Obligations

1.

technology may be ipnid'on the basis of a lump-sumn,
rayalties, or a éoxhpimiﬁon of these two elemeuts or
on the basis of fees for ftechnical services- as the

cazc may be.

the agreement shall spfeci[y the form and :procedure-
of payment as well a5 “the currency of paymecnts and
s t

price indexation.

there shall be no fixed minimum royalty pévmenls.

the agreement shall pn;vide that payment obligations
terminate when industrial property rights ‘have expi-
red or have been ‘invui{xlated, when paymeht is based
vu ibe coninuzd exisieuce oI’these rights, end thot
purties rcncgoliul;; lhﬂ't payment obligulioné, where

technology consists of @

.and know how and prﬁ of the technology transferred

is no longer valid.

21. Evadluation of Paymen:

L.

)

In evealuating p‘hymenl olligations, the Office mu{

consider: I

a). whether the muiual obligations of the parties
are in confi)il-mit:y with the normnal practice ber”

. ween -indepedderit persons and the considcration

is in proportion # the technology transferred, or

b) the type of pmdﬁclion or seclor of aclivity, the
(value of productivn and related matiers 1o deter-
mine the réasonfi\hlcncss of luimp-sum and the
Rcurringimjalli, il any, is an acceptable propor-
tion of tl}e ?ulub of produclion and _commensu-

rale with the technology to be acquired.

bor tie pwrpome of ilie provision of the sub.asticle
(1) of this Article, the following crile;in may e
considered:

1

a) the degree of lu;hnologicll innovation, assessed
. 4
on the basis of the length of time for what it
bas been known and used;

b) the degree of techmological comg:lvxjt)' by com-
paring it. whenever possible, wilhile)ﬁhniqucs and
processes used for the same purp:m%' whether by
the same supplier or other suppliefs;
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22.

3.

¢) the guality standard of the preduct obtained in
application of the technology, in the coutext of
the market;

d) whether there is a sleady follow up, supply of
up-to-date techoological infermation  and  dotn,
especially in the case of a secter in which the
technology is dynamic, in other words, onc that
is subject to confinuous development  and  the
innovations cannot be protected;

e) the reputation and imporiance of the supplier
in the seclor;

f) the supplier’s research and development  capabi-
lity;
g) the type of product or scctor of activity interms

of the degree of cssentinlity;

h) the length of fime required for the complete
transfer of the lvcifmology and for its full assi-
milation by the redpient.

Evaluation of pnymér;l thall be made in consultation
with the appropriate authority.

Approvel ond Registration of Agrecuteass

1.

The office shall render its  decision of approval or
rejection for n-gislmlim; of the agreemient  within @
period of 30 days from the date  of receipt of the
application.

The decision of the office rejecting the registration
of the agreement shall stote  the reasons  Tor such
rejection in writing.

An agreement approved under these Hegulativns shall
be registered forthwith by the office.-

Upon registration of the agreement, the office  shall
inmmncdiately issue a certificate of registration 1o the
applicant and notify the same te the Notionnl Bank
of Ethiopia. ‘

. Grounds for disuppréval end refusul of registrution
1.

The Office shall, depending on the nature  and Iype
of technology, refuse to approve and to vegisier agree.
wents, involving the transfer of technology in coses
where:

a) restrictions are imposed on ;Psonn-h ant deves
lopment adeption and modification of d-tivities
hy the recipient in connettion with the techuo-
logy tmansferred;

b) the technolopy to be transferred is proved 1w be
elrolcte  and/or  unsuitable or available in
Ethiopia;

¢} where the agreement includes clanses that cnoble
the technology supplicr directly or iudircetly to
tonirol or to intesvenc in  the management of
the recipicnt;

d) ' the agreement contains obligation to tyunsfer or
to use industrial property rights or improvemnents
oblained by the technology recipient, with or
witheut compensation,
of information ‘embodics an element of recipro-

city or an advamlage lo the recipient;
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e)
fy

g)

the agreement is fixed for unduly long duration;

the sgreement contains clauses prohibiting, or
resirictives without valid grounds, the use of

eompletuenlary technology;

the recipient -is requimd to oblain equipment,

~ teols, lpakimm or raw materials exclusively from

h})

i)

a specified source, when alternative supply sour-
ces or facilities exist on the national or inter-
nptional market fér 1o accept sdditional techno-
logies, I’,l.lu!% inventions and improvements,

goods and services not wanted by him;

production volumes arc limited or sale or resale
prices ard jmposed on the recipients national
Ploduction'or exports;

the recipicnllj
iby the lechnploéy supplier, for a definitc or in-
definite peridd of time, except in ﬂlc absence of
Ethiopia, technical persannel trained in the
knowledge .and ﬁpemlion ;f the technology to be
transferred; o

the recipient is_required to  conclude  exclusive
sales or repy atiol contracts with the teelne-
logy mppliéi?, excepl in the case of exp;)rl,
provided .that l.he recipient acceptt the  require.

men| and: the silpplier hes.adequate  machinery
at his disposal or that he cnjoys the necessory

. commerejal reputation to carry out the market-

k)

1)

m)

ing of the goods under better conditions than the

recipient;

the supplying party by means of quality control
or presctikﬂ.';on of standards secks Lo iinpoze un-
necessary and onerous obligation on- the recipient;

the export of gouds or services produced by the
recipient is unreasonably prohibited or Testrieted;

. ¢
the sgreenient sonlains the obligation 1o sell

the goods produoed by the remplent to an exclu-
sive client;

the payment bgars no relation to the technology
acquired or constitutes an unjustified or exces
sive encumbrance for the national cconomy or
for the receiving party.

2. Without prejudice to the provisions of sub-article (1)
of this Article, If the Officc cunsiders that the terms
of the ngrecmeﬂh or the technology to be transferred
is contrary to ptiblic order or the national interest, it
shall expressly so stalc, aud shall deny approval and
registration,
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3. Not vwithstanding the aliove privision of sub-article (1)

of this Artick, in ooy ense if the Uffice is satisfied

L . . .
that it would be in the national interest so 10 do, it,

may approve and register the ngreement.,

24. Efjerts of Kegistiation

A technology transfer ngreement which is not registered

in uecordance with these regulations has no legal effect.
i »

i
25. Cuncellatiun of Registration

1. Where the Uffice is satisfipd that any agreement hos,

subsequent to the registration thereof, heen amiended

or modified,in contravention of the previsions of these

Regulations, it shell gise votice in writing 1o the

parties ceneerned of its intention to cancel the regis-

tration, Suzh notice shall be decined as nolice 1o e

icer an applie'alilyx for registration.
:

2. Where the parties fail 1o make the neces poy amend

ment pursuart to the notice, the Office  shall epneel

the rertifieate of the parties concerned.’

PART 1V.

MONITORING AND RENEW AL OF TECHNOLOGY

TRANSFER AGREEMENT

26. '.\lnui.'url'ug
1. [The Office shall. in  co-opcration with  appropriste

wuthoritics. moniter the implementations of the terins

b
and cowdiijons  specified in o technology  transfer

agreement.

[ &3

The Olfice may issue  dircetives on the  details of

1y pes and modes of moniloring.

w

The Office chall require progress reports, within o

pr-rin‘(l specified depending on the type of the agree.

ment,

4. The report that will he  submitted to fhe  Office as

per the requirement of snb-article (3) of this Article

hereinabove shall contnin:

. 8)

b)

d)

c)

the benelits derived from the speeific technology
trausferred including new developments and -
provements derived there [rom:

the activitics and services rewdered by any ndvi-
<ory ar trchnicai foreign stall and the programme
of training undertaken with the view of substitut-
ing such services by national staff;

the steps taken ou the establishent and activities
of research and devclopment:

the measures undertakeu on the absorptlon and
adaptztien of the transferred technology: aud

any other relevaut matler coneerning the trons.

ferred techuology and related issues.
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27. Renewal of Agreement
The UHice may, upon request of the reeipient party and
in consultation with lhc oppropriate  authority, consider

and decide opplicaliops for renewal of techunology agree-

menls.

28. Effectire Date 3
‘These Regulations shall come into force on the date of

their Pullication in the Negarit Gazeta.
Done at Addis Ababa, this 31st day of July 1993.
' 'IZAMR%&T LAYNIE
. PRIME MINISTER OF THE TRANSITIONAL
GOVERNMENT OF ETHIOPIA
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